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The World Trade
Organization Dispute
Settlement
Mechanism’

be Uragoay Round's new  dispure sertlement mechanism
represents the new teeth of the World Trade Organizarion
WO, " The dispure settlement system of the WO s a
central element in providing security and predicaabilisy w the multilaceral
I:J':udjhi:" s:.'»t‘.'rn,“ srares the |..J1‘|n:]r_'|'.&r.1l1\.|'u'|.::'=_ o Bules and Procedures

Governing the Settlement of Dispute,

It the Frnal Act, WO members have committed themsebees nor
to take unilareral action against perceived violations of the rrade rules,
Instead, they have pledged roseck recourse in the new dispuire settlement
systeny, and abide by its rules and procedures,

The Understanding emphasizes that promptsertlement of disputes
is essential to the etfecrive funcrioning of che WO, Thus, ir sets our in
great detail {27 sections totalling 143 paragraphs plus four appendices)
the !"H}CCLELL res and the timetahle to be fallowed in rn;_'xuhfing c]jspurc.ﬁ —
i contrast with the current General Agreement on Tarifts and Trade
(GATT), whose dispure settlement mechanisms are contained in jst

EEATEY prior v the signing of the Uriguay Round oade agicement Lisi April 12-15,
1994 in Marrakesh, Marocos,
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two provisions, Articles XX11 and XXIT1. The existing GATT procedures
have been builtup over time through the evolution of customary practice,
and were later codified in decisions by GATT contracting parties -
notably, the 1979 Understanding and a }umr':ﬁiurml screamlining of the
system in the 1989 lmprovements following the Mid-Term Review of the

Round.

Under the WTO, there will be one Dispute Sertlement Body (LSB)
dealing wirh disputes arising from any agreement contained in the Final
Act. Thus, the DSB will have the sole authority to establish panels; adope
panel and appellace repores: maintain surveillance of implementation of
rulings and recommendations; and auchorize reraliatory messures |0 cases
of non-implementation ol recom mendations. This is a significant
improvement over the current GATT where dispure setdlement s
fragmented berween the Council and the various Tokyo Round
Clommitteds,

Orther importatit new features distinguish the WTO mechanism
from that of the GATT. In the ST O, there has to be a consensus against
the establishment of panels or adoption of panel reports lor these
decisions not to be made. The reverse is crue for the currene system, 1 his,
parties o a dispute under the new system can no longer block these
decisions. Another new fearure is the possibility of appealing panel
decisions ro the standing Appellare Body. [n linewith the new integrated
nature of the WTO mechanism, compliinants, as a last resort, may take
retaliatory action — suspend concessions — under an agreement different
from the one covering the dispuce againgt 4 member which  has not
implemented the recommendations adopred by the panel.

The following briefly deseribes the various stages invalved in
settling disputes within the WO:

1. Consultations

The aim of the WO dispute sertlerent mechanism is “ro secure a
positive solution to a dispute.” Thus, developing 4 mu tually acceptable
solution consistent with WO provisions toa problem between members
is-encoutaged throughout the dispure sertlement process.

The first stage of seteling dispures is the holding of consultations
among the members concerned. Any member should reply promptly
within Hdays) toa request T consultations, and enter into consultations
within 30 days from the date of request. To ensure transparency, any
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request for consultations should be transmicted to the DSB in writing,
providing the reasons for the request, including idenrification of the
meastire at issue and the legal basis for the complaine,

In the event thar consulrations fil, and if parties so agree, the case
can be brought to the WTO Direcror-Ceneral, who, acting in an ex-
afficia capacity, will be teady ro offer eood offices, conciliation, or
mediation o seecle the dispure.

2, Establishment of Panels

[Frhe members coneerned donot respond roa request forconsultacions
within 10 days or if the consultations fail to arrive at a solution afrer 60
days, the complainant can ask the DSB roestablish a panel to examine the

LS,

The Stablishment of 4 panel is almost automaric, e procedires
require thar the DSE should establish a panel no later than the second
time it considers the panel request, unless there is a consensus againse the
decision. This means char the government, which is the sthject of the
commplaine, cannot block the escablisbiment of the panel.

he derermination of the panel's rerms of reference as well as it
compasition is also straightforward. The Understanding provides for
standand terms of reference thar mandare the panel o examine the
complaine in che light of the agreement cited, and ro make i ndings that
will assist the DS in making recommendations or in giving rulings
provided for in that agreement, T'he panel may operate under different
rerms of reference, if the parties concerned so agree.

The panel is to be consticuted within 30 days of ies establishmen,
The WTO Secretaniat will sugpest the names of three potential panelists
to the parties o the dispure. drawing whenever necessary on 4 list of
qualified persans (including, for example, those who have previously
participated in panel proceedings, or have been representatives to GATT,
or have taught international rade law). 1F the partics cannot agree on the
panelists within 200 days Trom the establishment of the panel, ar the
request of either party, the Director-General, in consultations with rhe
DISB chairman and the chairman of the relevant committee or conneil,
will appoint the panelists. The panclists will serve in their individual
capacities and will not be subject to government instructions.

For cases imw Mving several complaints, the 1_-'1:|Jn;:1'*;t.=.|11-.h'ng, provides
rhat a single panel should éxamine such complaints whenever feasible,
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should more than one panel be escablished 1o ecxatnine complaints
relating to the same matter, the same persons will serve as panelists on
each of the separate panels. !

3. Panel Procedures

The Understanding provides that the period within which the panel
will canduet its esamination of the case — that is, from the time rhe rerms
of reference and composition of the panel arcagreed to the time the panel’s
final report is given to the parties to the dispute -- should nar exceed six
months. In case of urgency, including those cases relating t perishable
poads, the rime frame i shortetied to three menths, [n no case should the
period from the establishiment of the panel to the circulation af the report
ti the members exceed nine meonths.

Detailed working procedures for the panel are ser our in the
Underscanding as Tallows:

o Wirhin a weel after agreement on the rerms of reference and
cotmnposition of the panel, the panel is to fix thie rimecable for i
worl o consultation with the parties concerned,

o Bach party to the dispuce is to eransmit to the panel its submission
on the facts and arguments in the case, in advance of the first
subsrantive meeting,

o At the lirst substantive meeting with the parties, the panel will
first ask the complainanr to present s case, The responding
parey will then presenc its defense. Third parties who have
notifted the panel af their interests i rthe dispute will also he
ivited ro present their views.

A Formal teburtals are to be made at che second substantive
meeting, at which the respondent takes the floor first, followed
by the complainant. The panel may atany time ask questions o
the parties and requesr for detatled clarificarions.

o Iincases where a party raises scientific or other rechnical matters,
the panel may appoint an expert review group to provide an
advisory report.

o The panel submirs the descriptive (lacrual and arpument) sections
of its report to the parties, giving them two weeks to commen,

v The panel submirs an interim report, including its findings and
comelusions, to the parties, giving them one week o ruguest 4
review. The period of review should nos exceed mwo weeks,
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during which, the panel may hold additional meetings with the
parties,

o The panel submits its final report co the parrics, Three weeks
larer, the report will be circulared o WO members,

The Undm'smndin;rr provides that in the evenr of a conclusion that
the measure in question is inconsistent with the terms of the relevant
WTO agreement, the panel shall recommend the member concerned to
make the measure conform with that agreement, Ir may also suggest ways
of implementing the recommendations through the measure,

4. Adoption of Panel Reports

The WTO procedures provide that a panel report is to be adopred
by the DB within 60 days of issuance, unless one parcy notjfies iz decision
to appeal or a consensus emerges against the adoprion of the repart.

The DSB cannot consider the adoprion ofa panel reporr earlier than
200 days after it has been circulated o members. Members wlhich have
objections to the report arfe required 1o stace their reasons in writing, for
circulation before the [ISE meeting, where the panel repore will be
considered.

5. Appellate Review

A new feature of the WTO dispute sectlement mechanism gives che
possibility of appeal ro either party in a panel procecding. Hawever, any
appeal shall be limired to issues of law covered in the panel report and the
legal interpretation developed by the panel.

All appeals will be heard by che standing Appellate Body o be
established by che DSB, This Appellate Body will be composed of seven
persons - broadly represenrative of the WO membership - who will
serve four-year terms, These members are persons of recognived standing
in the field of law and inrernational trade and not affiliated with any
FOVErn e,

‘Three members of the Appellate Body sic ar any one time o hear
appeals. They can upheld, modify, or reverse the legal findings and
conclusions of the panel. As a general rule, the appeal procecdings are noe
to exceed 60 days bur in no case shall they exceed 90 days.

Thirty days after issuance, the Appellate Body's report is to he
adopted by the DSB and unconditionally accepted by the parties ro the
dispute — unless there is a consensus against its adoption,
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6. Implementation of Recommendations

The Understanding stresses thar “prompt compliance with
recommendations or rulings of the [DSB is essential in order to ensure
effective resolution of disputes |for| rhe benefit of all members.”

At a DSB meeting held within 30 days of the adoption af the parnel
orappellate report, the party concerned muststate its intentions 0 respect
of the implementation of the recommendarions. 1F it is impractical to
comply immediately, the member will be given a “reasonable period of
time,” which will be set by the DSB, to do s, [F it fails to act wichin this
period, it is obliged to enter into negotiations with the complainant in
order ro determine a mutually acceprable compensacion.

If, after 20 days, no satisfactory cempensation is agreed, the
complainant may request authorization from the DSB 1o suspend
concessions or obligations against the other pary. That procedures
provide chat the DSB shauld grant this authorization within 30 days after
the expiration of the “reasonable period of time,” unless there is consensus
agrainst the request.

[f the member concerned abjeets ta the level of suspension, the
matter will be referred to arbirration, This will be carried out by the paned
members, and if this is not possible. by an arbitrator appointed by the
WTO Director-General. Arhitration should be completed within 60 days
from the expiration of the “reasonable period of time,” and rhe resulring
decision should be accepred by the parliur; concerned as final and nor
subject ro another arhitration. The DSR, upon requesr, then authorrzes
thesuspension of concessions consistent with the findings of the arbitrator,
unless there is a consensus to reject the request.

In principle, concessions should be suspended in the same sector as
that i1 issue in the panel case. If this is not practicable ar effective, the
suspension can be made in a different sector of the same agreement, In
curn, if this is not effective or pracrical, and if the ciroumstinces are
serious enough, the suspension of concessions may be made under
another agreement.

Inany case, the 8B will keep under surveillanee the implementation
of adopred recommendarions or rulings, and any outsranding case will

remain on its agenda until the issue s resolved,

144}



